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1 MEMORANDUM OF AGREEMENT BETWEEN

2 THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION

3 AND THE UNITED STATES ARMY CORPS OF ENGINEERS

4

5 L GENERAL

6 A Purpose and Authority

7 (1) Section 404 of the Clean Water Act (CWA), 33 U.S.C ' orizes

8 the Secretary of the Army, acting through the Chief of Engineers, to regulat
9  dredged or fill material into waters of the United States. The Jacks¢
10  currently administers the Section 404 program in the State of Florida,

11 (2) Section 404(g) of the CWA, 33 U.S.C. § 1344(g), aut
12 approval from the United States Environmental Protection Age
13 permit program for the discharge of dredged or fill material in
14 (State 404 Program) in lieu of the permitting progranimplets
15  promulgated regulations at 40 C.F.R. Part 233 outlini
16  approving a state program.

zes a state, with
administer its own
of'the United States
orps. The EPA has
1 things, its requirements for

17 3) The State of Florida® (Sta
18 discharge of dredged or fill material.in complian
19  Memorandum of Agreement (Agreem

20 requirements of 40 C.F.R. § 233.

mitting its program to regulate the
with the above-cited authorities. This

21 4y  The

22 Part IV of Chapter 373;

23 rs; including the discharge of dredged and fill material. The
24 rity to issue permits pursuant to Part IV of Chapter 373, Florida
25  Statutes, and i ate official charged with administering the State 404 Program when the

26 program is app rdance with 40 C.F.R. Part 233.

27 Date and Revisions
28 ! - This Agreement shall be executed by DEP and the Corps and shall take
29  effect 4t the time of EPA approval of the State 404 Program, which shall be the effective date

30  published'inn the Federal Register.

31 (2) DEP and the Corps agree to maintain a high level of cooperation and
32 coordination and to work in partnership to assure successful and effective implementation of the
33  programs regulating the discharge of dredged or fill material into waters of the United States.

34 3) This Agreement, and any procedures established in conformance with it,
35  shall be reviewed periodically, or at least once every 12 months, by DEP and the Corps, except as
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36 otherwise provided herein. Either party may request in writing an amendment or modification to
37  the Agreement. Amendments and modifications shall be in writing and shall be effective upon the
38  signature of both parties and approval by EPA.

39 4 This Agreement shall remain in effect until the State 404 Program
40  authorization is modified by EPA, pursuant to 40 C.F.R. § 233.16, in a manner that would affect
41  this Agreement, until EPA’s approval is withdrawn pursuant to 40 C.F.R. § 233. 53(b) or unml
42  DEP voluntarily transfers program responsibilities to the Corps according to
43  procedures established in 40 C.F.R. § 233.53(a).

44 5) In the event DEP proposes to transfer all or part of th
45  to another State agency in accordance with 40 C.F.R. § 233.16, eith
46  modified to add that other State agency or a new Memorandum of
47  and that State agency will be required.

48 1L WATERS TO BE RETAINED

49 A. Pursuant to 404(g) of the CWA, the Cc¢
50  Section 404 of the CWA for those waters which
51
52
53
54  thereto." The Corps will retain resp
55  material in those waters identified
56  subject to the ebb and flow

ting authority under
, or are susceptible to use in

1

57  specifically listed in the Retai

58 i "of this Agreement, the administrative boundary
59 T which jurisdiction is retained by the Corps is a 300- foot
60

61 at involves discharges of dredged or fill material both waterward
62 0<foot guide line, the Corps will retain jurisdiction to the landward boundary
63 oses of that project only. All waters of the United States not retained by
64 ed by DEP as part of its State 404 Program (State assumed waters). The
65 retained waters GIS layer to DEP, and will update the GIS layer as necessary,
66 th C., below.

67 The Corps shall retain responsibility for permitting the discharge of dredged and

68  fill matenal in waters of the United States within “Indian country,” as that term is defined at 18
69 US.C.§1151. Titde 18 U.S.C 81151 defines “Indian country” as: (a) all land within the limits of
70  any Indian reservation under the junisdiction of the United States Government, notwithstanding

1 Section 404(g) of the CWA, 33 U.S.C. § 1344(g), is interpreted and implemented in accordance with Assistant
Secretary of the Army for Civil Works, Memorandum dated July 30, 2018, Subject: Clean Water Act Section 404(g)-
Non-Assumable Waters.
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71  the issuance of any patent. and, mcluding righis-of-wav running through the reservation, (b all
72 dependent Indian communities within the borders of the United States whether within the original
73 orsubsequently acquired territory thereof, and whether within or without the limits of a state, and
74 () all Indian gliotments, the Indian titles to which have not been extinguished. including rights-
75  of-way running through the same. In the event a dispute arises over whether an activity is within
76 “‘Indian country.” the activity in dispute shall be transmitted to EPA for resolution between DEP,
77  the gpplicable tribe, and EPA.

78 C. Modifications to the Retained Waters List and GIS layer, includin
79  of the head of navigation, will be made in the following circumstances: whe

80  navigability determmatlon a Federal court makes a nav1gab1hty determi
81 :
82 Section ILB, above, or IH.B, below. Any modifications to the Ret

83  the area of jurisdiction are subject to EPA approval pursuant to 40 ) d). Nothing in
84  this Agreement affects the authority of the Corps to make determiz gability pursuant
85 to33 C.F.R. Part329.

86

87 1L JOINT COORDINATION PROCEDURES

88 A. When an application is receiv
89  using the Retained Waters List and GIS laye

rty, the application will be screened
if the proposed activity will occur

90  within Corps retamed waters, as identified in Sectio above. When a proposed activity falls
91 days of receipt, refer the applicant to the
92 thin State assumed waters, the Corps will,
93 licant to DEP.

94 a proposed activity is within the Corps’ jurisdiction as

95 defined in Section IL.A., dhove, bu not within the Retained Waters List or depicted in the

96 retained waters GIS layer, DE equest the Corps determine whether the project falls within

97  retained water: ps shal provide its determination within seven calendar days of receipt

98 of DEP’s reque ¢ event the Corps determines the proposed activity falls within its

99  jurisdiction, efer the applicant to the Corps. Within 30 calendar days, the Corps will
100  update its ! etained Waters List accordingly.

101 n accordance with Section 10 of the Rivers and Harbors Act of 1899 (RHA), the
102 latory jurisdiction over all obstructions and alterations of navigable waters of the
103 the construction of any structures in or over navigable waters of the United States,

104 and any work affecting the course, location, condition, or capacity of navigable waters of the
105  United States, as defined in 33 C.F.R. Part 329. This includes permit authority under Section 10
106  of the RHA for those waters that are jurisdictional based solely on historic use (Section 10 historic
107  waters). While the Corps retains authority over Section 10 historic waters, upon the effective date
108  of'this Agreement, the State assumes responsibility for permitting the discharge of dredged or fill

233C.FR.§329.14
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109  material within Section 10 historic waters. Therefore, discharges of dredged or fill material in
110 Section 10 historic waters will require a Section 10 permit from the Corps and a 404 permit from
111 DEP. Nothing in this Agreement affects the authority of the Corps in implementing regulatory
112 programs pursuant to the RHA.

113 IV, EXISTING PERMITS AND PENDING PERMIT APPLICATIONS

114 A. Individual Permits

115 (1) The time limit for completing work authorized under

116 Army (DA) individual permit issued prior to the date of

117 discharge of dredged or fill material in State assumed wa

118 expiration date stated in the permit instrument. Afte

119 applicant must apply for a new permit from DE

120 incomplete by the expiration date. The Corps will

121 of time and will refer the applicant to DEP to appl rmit under the State
122 404 Program. DEP may administratively conti g Corps permit until

123 CFR.§23338 0ora
124

125 (2) The Corps retains au

126 State assumed waters. Minor mo

127 shall include the follo a) to

128 incorporate change

129 performance dead]

130 control; and

131 other minor

132

133 of the authoriz

134 ini e discret

135

136

137 it for completing the work under a DA general permit verified prior to the date
138 the discharge of dredged or fill material in State assumed waters will remain the
139 e stated in the verification letter or as stated in the DA general permit, whichever is

140  earliest. After the date of assumption, any work that remains incomplete by the expiration date
141 must recetve a new permit from DEP under the State 404 Program. Requests for modifications of
142 verifications under a DA general permit within State assumed waters shall be made to DEP.
143 Verifications of DA general permits shall continue to be effective for the original duration
144  established by the Corps’ verification letter, to include 12 months after expiration if work has
145  commenced or is under contract to commence. After the date of assumption, no new verifications
146  under general permits will be issued by the Corps within State assumed waters.
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147 C. Records Transfer

148 Upon notification of program approval from EPA, the Corps will transfer to DEP any
149  pending Section 404 program permit application files within the area of State assumed waters.
150  Upon request by DEP, the Corps will provide copies of specific permits for purposes of DEP
151  issuing a new permit. Transfer methods shall be mutually agreed upon by the Corps and DEP.

152 V. REVIEW OF APPLICATIONS FOR STATE PROGRAM PERMITS

153 A. Anchorage and Navigation

154 DEP shall not issue a permit if notified that the Corps has deterny
155 40 CF.R. § 233.20(d), that anchorage and navigation of any 1
156  substantially impaired.

157
158 B. Corps Civil Works Projects
159 (1) Section 14 of the RHA (33 U.S.
160 use or alteration of a Corps Civil Work
161 approval of the Corps. Within ﬁ\ of receipt, DEP agrees to inform
162 the Corps and instruct the ap the appropriate Corps Section 408
163 contact person for any actlvm isti
164 project. Existing Corps
165 Regulatory Source B
166 calendar days of
167 the Corps’ app:
168 agrees to del
169 include a speci
170
171
172 aters of the United States must be developed in accordance with the
173 mulgated under Section 404(b)(1) of the CWA, as amended, unless
174 by Section 404(f) of the CWA. For Corps Civil Works projects in State
175 ined waters, other than projects specifically authorized by Congress for which
176 the Corps has applied or will apply Section 404(r) ofthe CWA, the Corps and DEP
177 will develop and follow, as practicable, mutually agreed upon procedures for
178 submission of information necessary for DEP to process an application for a
179 permit under the State 404 Program.
180 C. Emergency Permits
181 In accordance with 40 C.F.R. § 233.22(d), DEP shall consult in an expeditious manner with
182  the Corps about issuance of an emergency permit in State assumed waters.
183 D. State 404 Permits
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184 In accordance with 40 C.F.R. § 233.50(;), if DEP has received an EPA objection or
185  requirement for a permit condition to a permit application or draft general permit in State assumed
186  waters, and in the event that DEP neither satisfies EPA's objections or requirement for a permit
187  condition nor denies the permit, the Corps shall process the permit application. DEP will provide
188  a copy of the administrative record to the Corps using an agreed upon method to facilitate the
189  Corps’ review.

190 E. Designation of a Non-Federal Representative

191 If DEP receives an EPA objection or requirement for a permit conditi
192 satisfies EPA's objection or requirement for a permit condition nor deni
193 pursuant to the process in 40 C.F.R. § 233.50(;j), responsibility for per
194 Corps, under Endangered Species Act (ESA) implementing regulatie
195 designate a non-federal representative, such as DEP, the Florida Fish an
196 Commission, or the permit applicant to conduct informal ESA ¢
197 biological assessment, pursuant to S0 C.F.R. § 402.08. Upon rec
198
199 threatened species, the Corps may in its sole discretion;.

200 non-federal representative for purposes of condu t'ng
201 biological assessment by giving written notice t
202 permit apphcant is involved that is not the desi
203
204
205
206
207

‘prepare a
‘mit application

g endangered or

r the applicant as a

ederal representative. If a
ederal representatwe then the

208
209

210
211
212
213 State assumgd we

IRT). For those whose service areas either wholly or partially include
e Corps shall invite DEP to be a co-chair of the IRT.

214 ermits for Mitigation Bank and In-Lieu Fee Projects

215 ‘respect to permits for mitigation banks and in-lieu fee projects issued after the
216  effective date of assumption, the boundary of the mitigation bank or of a project under an in-lieu
217  fee program (as distinct from the service area) will be the project boundary for purposes of Section
218  HL.A., above, for authorization of discharge of dredged or fill material.

219 C. Use of Credits from Corps Approved Mitigation Banks for State 404 Permits
220 DEP may approve the use of credits from a Corps-approved mitigation bank or in-licu fee
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221 program to provide compensatory mitigation for permits issued under the State 404 Program, as
222 long as the use of credits is consistent with the approved mitigation banking instrument or in-lieu
223 fee instrument.

224

225 VII.  ENFORCEMENT

226 A. Except as provided in Section B, after the date of State assumptio
227  continue to monitor compliance and enforce the terms and conditions of all
228  assumed waters.

229 B.
230
231
232
233

234 C. Except as provided in Section D, DEP
235  unauthorized discharges of dredged or fill material 1
236 :

237
238
239
240
241
242 parties to this Agreemen:
243 on its own or in coordi
244
245
246

ce concerning an Ongoing Enforcement Action, the
taking the lead. For those instances where the Corps,

¢ or settlement agreement. DEP will be responsible for issuing
he discharge of dredged or fill material.

247

248
249

250 B. Following execution of this Agreement, DEP and the Corps will meet as necessary
251 to discuss issues related to State assumption. Following the effective date of State assumption,
252 the Corps and DEP shall meet on a biweekly basis during the first six months of State assumption
253 in order for the Corps and DEP to ensure effective coordination in the implementation of this
254 Agreement.

255 IX.  GENERAL PROVISIONS
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256

257 A. The Parties are entering into this Agreement based solely on the representations and
258 warranties herein and not based on any promises, representations, and/or warranties not
259 found herein.

260

261 B. This Agreement does not create any right or benefit, substantive or procedural,
262 enforceable by law or equity, by any persons, their officers or employees, or any other
263 person. This Agreement does not apply to any person outside of the Corps.and DEP.
264

265 C. The signatory agencies do not waive any administrative ¢

266 interpretations they may have with respect to the applicabilit

267 CWA, ESA, or any other applicable federal or State laws.

268 '

269 D. Nothing in this Agreement shall be interpreted as obliga ry agencies for
270 the expenditure of funds in excess of appropriations aw, or otherwise
271 commit the signatory agencies to actions for which tory authority.

272

273 E. Nothing in this Agreement authorizes an

274 endangered species.

275 F. Nothing in this Agreement shall

276 G. The headings in this Agre

277

278 H.

279 competent jurisd

280 neither such

281 ini

282

283 X.

284

285 ronmental Protection

286

287 By:

288 orps of Engineers

289

290  Date: By:
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